DISTRICT OF COLUMBIA BOARD OF ELECTIONS

NOTICE OF FINAL RULEMAKING
The District of Columbia Board of Elections, pursuant to the authority set forth in The District of Columbia Election Code of 1955, approved August 12, 1955, as amended (69 Stat. 699; D.C. Official Code § 1-1001.05(a)(14) (2014 Repl.)), hereby gives notice of final rulemaking action to adopt amendments to Chapter 30, “Campaign Finance Operations,” Chapter 34, “Campaign Finance Recordkeeping,” Chapter 36, “District of Columbia Senator and Representative,” Chapter 37, “Investigations and Hearings,” Chapter 38, “Legal Defense Committees,” Chapter 39, “Campaign Finance Operations: Inaugural Committees,”  Chapter 40, “Campaign Finance Operations: Transition Committees,” and Chapter 41, “Campaign Finance Operations: Exploratory Committees”, of Title 3 (Elections and Ethics) of the District of Columbia Municipal Regulations (DCMR).

These amendments would place the Board’s regulations into conformity with the Campaign Finance Reform and Transparency Act of 2013, effective February 22, 2014 (D.C. Law 20-0079; 61 DCR 153 (January 10, 2014)) (the “Act”).  
A Notice of Emergency and Proposed Rulemaking with respect to these amendments was published in the D.C. Register on January 16, 2015, at 62 DCR 000664.  No written comments on the proposed rules were received during the public comment period, and no substantive changes have been made to the regulations as proposed.  

The Board adopted these rules as final at a regular meeting on Wednesday, March 4, 2015 and they will become effective immediately upon publication.
Chapter 41 of Title 3 DCMR is amended in its entirety to read as follows: 
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4100    
EXPLORATORY COMMITTEES, GENERALLY

4100.1
An exploratory committee is a person, or group of persons, organized for the purpose of examining or exploring, with the consent of the prospective candidate, the feasibility of a qualified individual becoming a candidate for an elective office in the District of Columbia.

4100.2
An exploratory committee may include, but not be limited to, the following:

(a)
Draft Committees; and

(b)
“Testing the Waters” Committees.

4100.3
Each exploratory committee shall include in its name the name of the prospective candidate and the office sought.

4100.4
Exploratory committee activity to determine whether an individual should become a candidate may include, but not be limited to, the following:

(a)
Public opinion polling;

(b)
Travel;

(c)
Telephone calls;
(d)
Media expenses;

(e)
Office space; and

(f)
Administrative costs.

4101
DESIGNATION OF AN EXPLORATORY COMMITTEE AS A PRINCIPAL CAMPAIGN COMMITTEE 

4101.1
In the event that an individual on whose behalf an exploratory committee was organized becomes a candidate, that exploratory committee may be designated as that candidate’s principal campaign committee, pursuant to § 3005 of Chapter 30 of this title.  

4101.2
If an exploratory committee is designated as a principal campaign committee:

(a) All funds previously raised and spent by the exploratory committee shall be reported as contributions and expenditures, pursuant to § 3008 of Chapter 30 of this title; 

(b) The exploratory committee shall account for all financial transactions including, but not limited to, contributions, expenditures, and loans, retroactive to the formation of the exploratory committee as defined in Chapter 99 of this title; and 

(c) The exploratory committee shall:

(1) Determine whether persons making contributions previously received by or on behalf of the candidate or by the principal campaign committee before designation may have exceeded the relevant limits, pursuant to § 3011 of Chapter 30 of this title; and

(2) Refund any contributions to donors who may have exceeded the contribution limitations by no later than 30 days after such determination is made.

4101.3
To ascertain individual donor compliance with the contribution limitations, contributions to an exploratory committee, or to a pre-designated principal campaign committee, shall be attributed in aggregate by donor name.

4102
ORGANIZATION OF EXPLORATORY COMMITTEES

4102.1
An exploratory committee shall be deemed "organized" when any person, or group of persons, formally agree, orally or in writing, and with the consent of the prospective candidate, to examine or explore the feasibility of becoming a candidate for an elective office in the District of Columbia.

4102.2
Each exploratory committee shall file a Statement of Organization form, prescribed by the Director of the Office of Campaign Finance (the Director) (OCF), within ten (10) days of organization.

4102.3
An exploratory committee shall amend its Statement of Organization within ten (10) days of any change in the information previously reported on its Statement of Organization.

4102.4
If an exploratory committee that has filed at least one (1) Statement of Organization disbands or determines that it will no longer receive contributions or make expenditures during a calendar year, it must so notify the Director immediately and file a final Report of Receipts & Expenditures (R&E Report). 

4102.5
An exploratory committee shall have a chairperson and a treasurer, and may elect to list a designated agent, in the Statement of Organization filed pursuant to § 4102.2. 

4102.6
No person may simultaneously serve as the chairperson and treasurer of an exploratory committee. 

4102.7
A chairperson shall be required to file a Statement of Acceptance of Position of Chairperson form with the Director within five (5) days of assuming the office.

4102.8
A chairperson shall be required to file a Statement of Withdrawal of Position of Chairperson form with the Director within five (5) days of vacating the office.

4102.9
A treasurer shall be required to file a Statement of Acceptance of Position of Treasurer form with the Director within forty-eight (48) hours of assuming the office.

4102.10
A treasurer shall be required to appear in person at the Office of Campaign Finance to attend a training program pursuant to § 3001 of Chapter 30 within fifteen (15) days of submitting the Statement of Acceptance of Treasurer form in accordance with § 4102.9.

4102.11
A treasurer shall be required to file a Statement of Withdrawal of Position of Treasurer form with the Director within forty-eight (48) hours of vacating the office.

4102.12
When either the office of chairperson or treasurer is vacant, the exploratory committee shall:

(a) Designate a successor chairperson or treasurer within five (5) days of the vacancy; and

(b)
Amend its Statement of Organization within ten (10) days of the designation of the successor; provided, that the successor officer agrees to accept the position.

4102.13
The treasurer of an exploratory committee shall obtain and preserve receipted bills and records in accordance with § 3400.2 of Chapter 34 of this title.

4102.14
An exploratory committee shall neither accept a contribution nor make an expenditure while the office of treasurer is vacant, and no other person has been designated and agreed to perform the functions of treasurer.

4102.15
Each expenditure made for, or on behalf of, an exploratory committee shall be authorized by either:

(a)
The chairperson;

(b) The treasurer; or

(c) Their designated agent, as listed on the Statement of Organization filed under § 4102.2.

4102.16
No expenditures may be made by an exploratory committee except by check drawn payable to the person to whom the expenditure is being made on the account at a bank designated by the exploratory committee as its depository in its Statement of Organization. 

4102.17
A detailed account of each contribution or expenditure of fifty ($50) or more for or on behalf of an exploratory committee shall be submitted to the treasurer of such committee within five (5) days of the receipt of the contribution or the making of the expenditure upon the treasurer’s demand.  

4102.18 The detailed account submitted pursuant to § 4102.16 shall include: 

(a) The amount of the contribution or expenditure; 

(b) The name and address (including the occupation and principal place of business, if any) of the contributor or the person (including the business entity) to whom the expenditure was made;

(c) The date of the contribution; and

(d) In the case of an expenditure, the office sought by the candidate on whose behalf the expenditure was made, if applicable.

4102.19
All funds of an exploratory committee shall be segregated from, and may not be commingled with, anyone’s personal funds.

4102.20
Each exploratory committee accepting contributions or making expenditures shall:

(a) Designate one or more national banks located in the District of Columbia as the committee’s depository or depositories;

(b) Maintain a checking account or accounts at such depository or depositories; and

(c)
Deposit any contribution received by the committee into that account or accounts.

4103
FILING AND REPORTING REQUIREMENTS 

4103.1
The treasurer of each exploratory committee must file Reports of Receipts and Expenditures (R&E Reports) on forms prescribed by the Director on the following dates: 
(a) The 10th day of March, June, August, October, and December in the 7 months preceding the date on which, and in each year during which, an election is held for the office sought, and on the 8th day next preceding the date on which said election is held, and also by the 31st day of January of each year.  In addition, the reports shall be filed on the 31st day of July of each year in which there is no election.

(b) The reports shall be complete as of the date prescribed by the Director, which shall not be more than 5 days before the date of filing, except that any contribution of $200 or more received after the closing date prescribed by the Director for the last report required to be filed before the election shall be reported within 24 hours after its receipt. 
4103.2
The treasurer (or, if the treasurer is unavailable, the designated agent as listed on the Statement of Organization filed under § 4102.2) shall electronically verify with respect to each R&E Report by oath or affirmation, subject to penalties of perjury, that reasonable due diligence was exercised in the preparation of the report, and that the report is true and complete to the best of the filer’s knowledge. 

4103.3
R&E reports required by this section must be filed in accordance with § 3017 of Chapter 30 of this title.
4103.4
R&E Reports must disclose: 

(a) The amount of cash on hand at the beginning of the reporting period;

(b) The full name and mailing address, including occupation and principal place of business, if any, of each person who has made one or more contributions to or for the exploratory committee, including the purchase of tickets for events such as dinners, luncheons, rallies, and similar fundraising events, within the calendar year in an aggregate amount or value in excess of fifty dollars ($50) or more, together with the amount and date of the contributions; 

(c) The name and address of any affiliated entity of each business contributor which made a contribution to the committee; 

(d) The total sum of individual contributions made to or for the exploratory committee during the reporting period; 

(e) Each loan to or from any person within the calendar year in an aggregate amount or value of fifty dollars ($50) or more, together with the full names and mailing addresses (including the occupation and the principal place of business, if any) of the lender and endorsers, if any, and the date and amount of the loans; 

(f) The net amount of proceeds from: 

(1) The sale of tickets to each dinner, luncheon, rally, and other fundraising events organized by the exploratory committee;

(2) Collections made at events; and

(3) Sales by an exploratory committee of items such as political campaign pins, buttons, badges, flags, emblems, hats, banners, literature, and similar materials;

(g)
Each contribution, rebate, refund, or other receipt of fifty dollars ($50) or more not otherwise listed under paragraphs (b) through (e) of this subsection;

(h)
The total sum of all receipts by or for the exploratory committee during the reporting period;

(i)
The full name and mailing address, including the occupation and the principal place of business, if any, of each person to whom expenditures have been made by or on behalf of the exploratory committee within the calendar year in an aggregate amount or value of ten dollars ($10) or more;

(j)
The amount, date, and purpose of each expenditure;

(k)
The total sum of expenditures made by the exploratory committee during the calendar year;

(l)
The amount and nature of debts and obligations owed by or to the exploratory committee, listed in such form as the Director of Campaign Finance may prescribe; and

(m)
Other information as may be required by the Director of Campaign Finance.

4103.5
R&E Reports must be complete within five (5) days before the prescribed filing deadline.

4104
PETTY CASH FUNDS
4104.1
An exploratory committee may maintain a Petty Cash Fund, which shall not exceed three hundred dollars ($300) at any time.

4104.2

All records and transactions shall be recorded in a petty cash journal maintained and authorized by either:

(a)
The chairperson;

(b)
The treasurer; or

(c)
Their designated agents, as listed on the Statement of Organization filed under § 4102.2.

4104.3
Petty cash funds shall be administered in the following manner:

(a)
Cash shall only be received by check drawn on the account of the exploratory committee;

(b)
Cash expenditures shall not exceed fifty dollars ($50) to any person in connection with a single purchase or transaction; and

(c)
All transactions shall be recorded in the petty cash journal.
4104.4
For each deposit to the petty cash fund, the amount and date shall be recorded in the petty cash journal.

4104.5
For each disbursement, the petty cash journal shall include:

(a)
The name and address of each recipient;

(b)
The date of the disbursement;

(c)
The amount of the disbursement;

(d)
The purpose of the disbursement; and

(e)
The candidate’s name and the office sought, or the name of the exploratory committee for which the disbursement is made.

4104.6
All receipts, vouchers, petty cash journals, and other documentation shall be retained by the exploratory committee for a period of three (3) years from the date of the filing of the final R&E Report by the exploratory committee.

4105
EXPLORATORY COMMITTEE CONTRIBUTION LIMITATIONS

4105.1
Contributions in support of an exploratory committee shall be received or made in accordance with § 3009 of Chapter 30 of this title, except that individual and aggregate contributions shall be limited for the following exploratory committees to the amounts specified:

(a)
Mayor - $2,000 individual, and $200,000 aggregate;

(b)
Chairman of the Council - $1,500 individual, and $150,000 aggregate;

(c)
At-large Member of the Council - $1,000 individual, and $100,000 aggregate;

(d)
Ward Member of the Council or At-large Member of the State Board of Education - $500 individual, and $50,000 aggregate; and

(e)
Member of the State Board of Education - $200 individual, and $20,000 aggregate.

4106
LIMITATIONS ON THE USE OF EXPLORATORY COMMITTEE FUNDS
4106.1
Exploratory committee funds shall be used solely for the purpose of financing, directly or indirectly, an examination of the feasibility of becoming a candidate for an elective office in the District of Columbia.
4106.2
The provisions of § 3013 of Chapter 30 of this title, concerning impermissible uses of campaign funds, shall apply to exploratory committees unless the expenditures stated therein are solely related to exploratory activities.

4107

DURATION OF EXPLORATORY COMMITTEES

4107.1
The life of an exploratory committee for any office shall not exceed eighteen (18) months.

4107.2
When the duration of an exploratory committee reaches eighteen (18) months, one of the following acts shall occur:

(a)
The exploratory committee shall terminate; or

(b)
The named individual who is the prospective candidate of the exploratory committee shall become a candidate in accordance with § 3001 of Chapter 30 of this title.

4107.3
When the named individual of an exploratory committee becomes a candidate, the individual must:

(a)
File a Statement of Candidacy Form and declare their candidacy, pursuant to § 3002 of Chapter 30 of this title;

(b)
Form a principal campaign committee, pursuant to § 4101; and

(c)
Apply all contributions received during the life of the exploratory committee to the campaign contribution limitations for the specific candidate, pursuant to § 3011 of Chapter 30 of this title.

4107.4
When terminating, exploratory committees shall adhere to the applicable provisions of § 3016 of Chapter 30 of this title. 

4108
USE OF SURPLUS FUNDS

4108.1
Any remaining funds of an exploratory committee shall be transferred only to either:

(a)
An established principal campaign or political committee; or

(b)
A charitable organization that meets the requirements of tax laws of the District of Columbia.

4108.2
All contributions and fund balances of any exploratory committee shall not be deemed the personal funds of any individual, including the prospective candidate of the exploratory committee.

4109
PENALTIES

4109.1
Penalties for any violation of this chapter shall be imposed pursuant to § 3711.2 of Chapter 37 of this title.
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