DISTRICT OF COLUMBIA BOARD OF ELECTIONS

NOTICE OF FINAL RULEMAKING
The District of Columbia Board of Elections, pursuant to the authority set forth in D.C. Code § 1-1001.05(a)(14), hereby gives notice of final rulemaking action to adopt amendments to the following chapters of Title 3, “Elections and Ethics”, of the District of Columbia Municipal Regulations (DCMR): Chapter 30, “Campaign Finance Operations”; Chapter 31, “Lobbying”; Chapter 32, “Financial Disclosure”; Chapter 33, “Conflict of Interest and Use of Government Resources for Campaign-Related Purposes”; Chapter 34, “Campaign Finance Recordkeeping”; Chapter 35, “Minor Party Exemption”; Chapter 36,  “D.C. Senator and Representative”; Chapter 37, “Investigations and Hearings”; and Chapter 99, “Definitions”; and to add the following chapters to Title 3:  Chapter 38, “Legal Defense Committees”; Chapter 39, “Campaign Finance Operations: Inaugural Committees”;  Chapter 40, “Campaign Finance Operations: Transition Committees”;  and Chapter 41, “Campaign Finance Operations: Exploratory Committees.”  
These amendments place the Board’s amendments into conformity with the “Board of Ethics and Government Accountability Establishment and Comprehensive Ethics Reform Emergency Amendment Act of 2012” (D.C. Act 19-298, 59 DCR 683), as amended by the “Fiscal Year 2013 Budget Support Congressional Review Emergency Act of 2012” (D.C. Act 19-413, D.C. Official Code §1-1161.01 et seq.)  Additional revisions provide clarity regarding lobbyist registration exemptions, increase the timeframes for conducting preliminary investigations, and clarify the Director’s ability to impose fines at the conclusion of an investigation. 

A Notice of Proposed Rulemaking with respect to these amendments was published in the D.C. Register on October 12, 2012, at 59 DCR 11870.  No written comments on the proposed rules were received during the public comment period, and no substantive changes have been made to the regulations as proposed.  The Board took final rulemaking action with respect to these amendments at a regular meeting on Wednesday, January 23, 2013.
These final rules will become effective upon publication of this notice in the D.C. Register.
Chapter 35 of Title 3 of the DCMR is amended in its entirety to read as follows:

CHAPTER 35 
MINOR PARTY EXEMPTION

3500
REQUEST FOR EXEMPTION

3501
INFORMAL HEARING FOR EXEMPTION

3502
PROCEDURES FOR INFORMAL HEARING

3503
DECISIONS OF THE DIRECTOR

3504
REVIEW BY THE BOARD OF ELECTIONS

3500
REQUEST FOR EXEMPTION
3500.1
Any member, contributor, or recipient of expenditures involving a minor party may request an exemption from the disclosure provisions of this title.

3500.2
The requestor shall apply, in writing, to the Director.

3501
INFORMAL HEARING FOR EXEMPTION
3501.1
Within fifteen (15) days following a request for an exemption, the Director shall conduct an informal hearing.

3501.2

To obtain an exemption, the requestor shall show, by a reasonable probability, that the disclosure of the names of the members, contributors, and recipients of expenditures shall expose the persons to economic reprisals, harassment, loss of employment, or threat of physical coercion from government officials or private parties.

3501.3

Evidence of the type of harm alleged, pursuant to § 3501.2, shall include past or present harassment of members, recipients, or contributors due to their associational ties, and/or threats, reprisals, or public hostility toward the minor party, its members, supporters, or individuals representing similar views.

3502
PROCEDURES FOR INFORMAL HEARING

3502.1

Notice of an informal hearing shall be issued in writing at least seven (7) days prior to the hearing.

3502.2

In the notice, the requester shall be informed of:

(a)
The authority upon which the hearing is based;

(b)
The time and place of the hearing;

(c)
The right to be represented by legal counsel; and

(d)
The fact that the requester’s failure to appear may result in a dismissal of the matter.

3502.3
The Director shall regulate the course of the informal hearing and the conduct of the parties and their counsel.

3502.4
The requester, or counsel for the requester, shall present the requester’s case and evidence to the Director.

3502.5
The Director may wait a reasonable period of time for the requester to appear before beginning the informal hearing.

3502.6
If the requester fails to appear after a reasonable period of time, the Director shall:

(a)
Reschedule the informal hearing;

(b)
Issue notice of the rescheduled hearing; and

(c)
Serve the requester both by certified and regular mail.

3502.7
If the requester fails to appear after an informal hearing has been rescheduled, the Director may proceed with the informal hearing; provided, that the requester has received notice.

3502.8
Following the conduct of each informal hearing, the Director shall issue a written order with findings of facts and conclusions of law.

3503
DECISIONS OF THE DIRECTOR

3503.1
If the Director denies the request, the minor party shall disclose all necessary information in accordance with this title.

3503.2
If the Director approves the request, the minor party shall add the following sentence on all campaign literature: “By Order of the Director, pursuant to Title 3 DCMR, Chapter 35, we are exempt from disclosing the names of the members, contributors, and recipients of expenditures to protect our First Amendment rights.”
3503.3
Nothing in this chapter shall preclude the Director from conducting an investigation for violations of this title, other than those disclosure requirements exempted under this chapter.

3504
REVIEW BY THE BOARD OF ELECTIONS 

3504.1
Any party adversely affected by any order of the Director may obtain review of the order by filing with the Board of Elections a request for a hearing de novo.

3504.2
The request pursuant to § 3504.1 shall be filed:
(a) Within fifteen (15) days from the issuance by the Director of an order; and

(b) In accordance with Chapter 4 of this title.
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